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ffin gnn, urgm (sT+€), <rs-+c dr{T crfud /
Passed by shri Akhilesh Kumar,Commissioner (Appeals),Rajkot.

3rqr qr{-m/ ({-s qrt-fi/ GqrT6/ F6r4-6 qrf+, i*q q?cE eJ6/ +{rdr/4q qdf-{r{{,{rm6tc / lrffirl{ / rrifiurqr Ern

sq{ftkd qrt { qAqr t TJk : /
Arising out ofabove mentioned olO issued by Additional/Joint/Depu9/Assistant Commissioner, Central Excise/ST / CST, Raikot

/ lamnagar / 6andhidham :

3{ffi&sffi 6r q qri c-{r / Name & Address of theAppellant&Respondent : -

M/s. Famous Vitriffed hlt Ltd,(8"A National Highwa, SarataDpar-363622,Ta1-Wankatrer, Distl Morbi, Gujrat

eE iraqflqftqr t {foa ott qF+ ffifur rfi} { :cxrm rrffi r TrD-+.or + ({el rr{l{ r' fi' ffiar frr/
Any peison irgFieved by thls Order in.Appeal riray file an'appeal to the appropriale aul-hority rn the followioS
way.

fiqr er;4,s-<rq r;Trz erq rrq q{Ftr' 5$t_4ft jql{nE-m(gr_6 Ylit q$tq, 6-+rc s{rd {E6 3rnlFl{rr ,1944 +r IIRI 358 fi ',]liFkT

r"i fii ufuftrq, tgca fi 'rEr 86 + 3i4t{ ffifu< wr< ff or rrff t]/
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Acr, 1994 an apDeal Iies to: '

ilftn{q q*qiE{ i {qF}r{ qf qrqti frqrurq, A+q r.cra e5< qa t+r+r rfl-+q;qr+rfurrvr fr Ail\ ftr, tE qi6;i 2,
3IF. +. {iq, Tt frr-d, + + qrff qGc r/

The sDecial bench of Customs. Excise & Seruce Tax Appellate Tribunal ot wesl Block No. 2, R.K. Puram, New
Delhi in all matlers relating to blassification and valuatr6fi.

rr.)m-qHs-t fat I qarr1 rrn rffi t 3r{r{r 6l'I q.lfi 3ft-q ffqr rri6,+frq 3-fl{rd g6 \'ri t{rf 3Tfi-+a qsrft-6".q tfuictff
'rftrq A+q fiEii,,R&q -.r. ffi rr+a qqrct 3rB-rrEr+E- 3zoo ii# ff qrff qGC r/

To the west repona.l bench of Customs, Excrse & Service Tax ADpellate Tnbunal (CESTAII at, 2"i Floor,
Bhaumah BhswHn, Asarwa Ahfiedabad-38ooI6in case of appea.ls othaf thffi as mentionad in para l{a) above

(1r)

(iii)

(B)

vftftq;qrqrltr+?sr + Tqer s{ft{ ytra FA i, fiq idrq -r,"Tr< sfq r3rfr{r|M.2001. + ft(q 6 + rTft Buift{ ft! q}
cri EA-3 +lqR vm t ri ftqr ri{r qrB(r rcrt t +ct 6cd{cR + qr"T- T*t T,qra cr+ff ctrr.qr ffcfu xk 'rqrfi'.rqrEi<r, tcC s qrq gr rqt f,r,s are qq^irT tro e 6cq 6 3Iliar so qrs ricq i tF+'i i ^+'q,r: t,000/- t!t, 5,000/- Eqi
Jqfl 10.000/: tqtr 6r FtuTItr T{I ets +l Yl4 (dtr 6tl Flfif|{ cFF Fr qrr r{. {dlUT 3{ttFlt4 qrfixffr{sT +I enqr + rrr{5,ftEtr f {Fi t Crff fr ttdfr+r B-i* +r-ar.r qrt @{ fu. gfu rm E qr {r+r +q i n fftr EIE 5r {,rrri. t6 # l,q
:IFfl^4 Er{r qrEr T SEhF 3r'tFtf,r rrl{rl*+-q +l err.fl tF{1 e ' 

qrrr xrlrr (q ,rfn ) fi ffl xriri.T, fi rfi"q 500/. r.rq 'rr{UTr{ {q TCr fr'fl BI(T /
The appeal ro the Appeilate lribunal slrall be filed m quadrupli(ate rn form EA-3 / as Drescnbed undcr Rule 6 of
Centrirl Excrse lAdriea]l Rules, 2001 and shcll bi acco'mpanied searnst one which at leasr should be
accomparied by a fee of Rs. ].000/ Rs.5000/-, "Rs.10.000/- where amour)t ot
dutydemand/intcr?st/pena.lly/refund is uplo 5 Lac., 5 Lac lo 50 Lac and above 50'Lac resDectrvelv rn the Iorrll
of ciossed bank dreJt in fav6ur of Asst. Regjstrar o[ branLh of any nominated public seLt6r banti of the DIH(e
where the ben.h of any nominated publjc sFctor bank of the place'where t})e behch of Ihe Tribunal is sltu'ated.
n ppli( atron made for granl ol slay shall be a( companled by a lee of Rs. 500/-

#;:rffi*,Hrgfi Tffi €HL"nAf H,gHe#Fffi SH#Ht\H,#1H-$Bk
sflFrt +S qrBr.) 3rtr s+i i +c t 6c Cficft + wrT, 

-a-Fi i{rr' fr qtrr,qrl ff fr-i{t( ;rrmr rfi- {Cr<r,ncl'- s qrs cr -r{4
1Jr.s ic qq:rT-50!rc sln -{ xlF[ 50 qTlg q.m { irtt+ ? 1I ?rqrr: ].000/- FT4, 5,000/-Fqt-3ItFr 10,0001 fqt {l
Fatfoa qrt rFsi ff {Fi rt+l +"tr FuiF-e rr+ +,r qrrdin. rlfud *6-4tr '{rqiflffir ff rnr*l i'r<rq+ rB-en * arq q E;--it $
qrdF-r-s il1* +{ (r.r rr0_brfii-{_+6 giE .r R.{r rr{r qrqq r_qifd-i w Err qrEFT, *+ fr yq rrret -i 6TI rG< iEr
{dltrd {'ffiq ;qrrfu+:r'rT ff cnrcr Frrr { r nrn rGer 1i ,rH') + ftC G+q.c, } +rlT s00/. F{q +t FiElO4 sfd6 :rfr"6r{r
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f{4 irf}ft{q,1994 {f qm Bb 4l Jc urrrii ?) cs (2Al + r.iTtn ri +i .r4i ,{iq, iq-r6/ f:iT{{r4r, rcc4. } iffc c(2) qq
9(2A)+ (l.64 hdiF-( v.r{ S.T.-7 it ff qr qqifr \,"i sq+ qPr 

"rI{fi, +dr{ TsfE sftr 3rr{r drl{s (qfu, i*q rqn r em
qri-a 3{lecr ff qFtrqi iqfr rr fs+t * qq cfr rEifi]-{ drff qrQ() 3lr. qrxrrE rr{r {6116 3{r{m- v'{qr sqr{tr, Hrq - vfql
+{F,, + 3Tffiq qrqrfur,lr'dt 3{r#' -* 6+ B&r ti Eri"qr}q tr-cfi fr qFT n Tiqtr-r-ft Er,ft | /'
The appeal under sub sectron (21 and {2A) of the section 86 the Finance Acr 1994, sholl bef ed rn ForST.7as
prescirbed under Rule 9 (2t & 9(2At of itle Servlce Tax Rules, 1994 and shall be aciomoanied bv a copv of order
bf Commrss,oner Centra.l Excisi oi Commissioner, Central'Excrse lApDealsl (one of \i,hich shall be'd certrfied
coplJ and copy of the order passed by thc Commissionerauthorizin!'the Aisistant Commrssroner or Deputy
Commissioner ofCentral Ex(ise/ Service Tax to lile lhe aDoeal belore the ADoellate Tribunel.
{r!r QF6. fi-drq J<.Irs ?rq. r'd {4rf{ T{fftq xri}r6.q r irrtet + rla ,{ffit } rrqi i Hrq rsrs rrr- qlutff{ 1944 +1 tlpr
jsrl.fi i. iTt . n {ir ffiq ;fiit{q-q, lqr4 {ii rrm g: i. ,id,fi l-{r{i ii |fl {rq +r .it t, Eq iA'ia rft ,rtrlq rrfrri-q i
'rfri s,a qnq TFrr< {-fl{qT Fr qirT + 10 cFirrd { 10%). TE qrq rr{ Tq-r{i Fdflf-d i. rn :ffiirr. Tq {T{ iiqt{r t+Erfua e. fl
{rrrrq f+{r rrrr. qvr+ B rq trrrr + ,ir,ia .rfi R. rri dr# xcf*i ar rrfrf {q Firg Fqo i nfird a dTlq*q ssrd ,I6_s{ ir+rqi{ + rr,ia "rrr ftu .rq cI-s' t frx rrR-e i

(ii tlr,r ll gl 6 x.;FliT TFq
tril +ciz TEr +r 4l.d rrTd.rfrl
i,ri) irqirg zql tmffi+t :6 h-{q e q. 

"ir,ia 
zq rrq

- srri Td ft {q ur.r + yrsurd HTq (q. 2) dffF-{c 2Ol4 +-,ri?rr 4 Fi ffi 3rffiq rrfir{rfr t qqtr ftqmdn
rqrn +ff \.q irfi.r ,fi {FI i-ff EIrl

For an aoDeal to be frled before the CESTAT, under Secuon 35F of the Cen(r'al Exclsc Acr, 1944 whrch is also
made apirhcable to Servrce Tax under Secuon 83 of the Frnance Act, 1994, an appeal aAarnit thrs order shall he
before tht Tribunal on palrment of 10olo of the duty demanded where dury br duty and p_enalty are ln dispure, or
pena-lry, where penalty alone is in dispute, provided the amount o[pre-deposit pdyable would be subjecr to ir
ce ing of Rs. l0 Crores,

Under Central Excise and Service Tax, "Duty Demarded" shall include:
(r) amount determined under Section I I D;
(ii] amount of erroneous Cenvat Credrt taken;
(in) amount payable under Rule 6 ofthe Cenvat Credit Rules

r orovided further thal the Drovisions of t]is Section shall not aoDlv to the stav aoDlicauon and aoDcdls
pendrn[ before any appetlate au*rbrity prior ro t]re commenceEent of tf-ri Finance 1No:2) Atr, 20 14.

qr.d FCtr< ffifrq qrtfi :

RevlQlo&cpplllcatlen tg_GqvqrumeDt qf I&dia:
rq ,IIeq & +ififiqr{rRfir Fpji&c cr[d t, iiffq .r_qr< {16 dh_fi{c, t994 .& trm 35EE + rr{qE-{6 + 3iTil-a3ffi' qtua,
vrr{ rFlr,'f{ftersr 3fi+f,i t-{d, E-{ dTr{q;,r{q Ar{Fr; +fr if"rr, fr-{r *rc rfi, dTd qrii, T+ R+-l I o0o l, 6t f6{r
AT;TT qTTITTI /
A. revisioh ajpticatiol lies ro the -Under Secretary, to lhe Governmenl of Indra, Revision Apphcauon Unit.
Ministrv ot Frnance. DeDarunenl of Revenue. 4th Floor. Jeevan DeeD Buildins. Parliament Stre'et. New Delhr
1 1000 f, un4er Section 35EE of the CEA I944 m respec[ of t}le follov,irg case, -govemed by frst proviso to sub
section ll ) of Sectlon 358 ibid:

qA rrc 6 h l ,Tffr{ + qrq-q i. Tsi Trqrr Er-fi qrr si ifi'rft 6r.qrc t ign.rs h cr..rfi + Etrrq {r ErS 3r;{ 6l{qra qr Fr,
ft;dr \'{ lrsr, {€ t {q-.lien ,i6.rFmia.+ +.ra, qr f}-fr rrcn 16 t qI qsrqrt Erq q rli6.',r 6 +rrn, hfi 6rJ.€.ri qr ffi
1TgT' iIE q IIIiT 6 TtrgFT 6 qFfq {I /
IrI qasi of any lo-s_s of goods, where r]re loss occurs in tralsit from a facJory to a warehouse or to anothe. iactory
o[ frgm one llarehouse to ano ler during t]re course of processing of th"e goods in a warehouse or tr storage
whether in a factory or in a warehouse

vr.r+qrr'ffir;gqrrfi.+ffir.r,tsT1i.E"qqi.rtrTi.rBFr-q,rr,1rrtdqr-rr<e1a*gzlfrirelarrrli.
TI {rri T 4rfr. i4+r rrg qI eIi 6I ri-qt1 6l r1{T.rt / -

h) , ase ol ribate ofautv o[ ex( ise on qoods exoorted lo anv country or terrilorv outside India of on ex(rsabl(
matcr lal u sed in *le mimu facrure of t hF goods whrch are exEiorted ro any ( ountri or lerritory oui slde Ind,a.

qE r"ne ,rq +; .rrrtrl f+q kfl vrrr *, ap6r, iqrq qr {.fa +t qr, fua ft-ar rfl i, I
I .asc ofRoodsixporrcd oulsrde Indla c*porr to Ncpal or Bhurarl, withoul payrnent of duty.

qffia rqr< t rqra ro6 + Er rcinfuqrh q&-6.+c fl +-l*faqc-(a fffi Bfh rrquril * 6(uq ff'rt t 3t Cq ilfe,r
fr 1rTfi (q!td) * dr.r tafl i ilti{q ({. 2),1998 6t sm 109 + frrl t+[d St rE Trtts srrr{[ qqRillilt* q. qI qrd d cttr{ Hl
rttr Bl/
Credit of anv dutv ,llowed to be utrlEed Lowards DavmenL of excrse dutv on flnal Droducts under *re Drovlsrons
ot rhis Act o'r lhe"Rules made thqrg u4der suct-r oi-dtr rs pas-q:d by treCommissibner (Appeals) on ol aJter, fie
dare appointed under Sec. 109 ofLhe Finance (No.2) Act,'1998.

Jq{r6rr+flSAqft[i:rrrirBrrEA-ari.fr&ii;*rq,rrqrricrq,r3T{FrMt.200I.sft{cas3iT'i(RfiEui.rq
'{rtrr } {iirqq + 3 {rt6 imia ff qr{r qrFit rrqrr+ ar+tl hgrt q-i ,ntcr'E x-{r{ 3li?!,r fi { qft{i dTn6I {fr qrBl{i 4r,r

S!#q rsrE 91q iff}f+qq, 1944 # Erri 3s. EE b .rfi Rutft{ ,fq + rr<rrft + qrsq h+.q.TR-6 & qfa r<q H irrs
qltfirr /
The abbve aoohcation shall be made ln duolicate in Form No. EA-8 as sDeclfied under Rule, 9 of Central Excise
tAooiatit pules. 200f wirhin 3 months from the date on whi.h *le drder soushl to be appealed aqarnst is
i oirim rr riicateri 6nd shall be accomDanied bv two LoDies each of the OIO ard Orddr-ln-ADDeal Il should also be
accompanrid by a copy of TR-6 Ctia-llan e',{lencing'payment of presclibed fee as prescri6ed under Se( tion 35
EE of CEA, 1944, undir Mator Head ofAccounl. ' -

r+rrer"r qr+eq * qrrr ffifu< ftuifra gtq ff r<rqfi ff qrfi qrFdq r

rA+qsHC{{"Sqrr{+6qA'Arca2o0/.6rtrrdraEiqr qrq +r qf: iqq r{c q6 ;rrq Fct + rqrfl;l fr Fq-q

1000 -/ 6r q{-dFI tFn qrql
Thi ievrsioir aoohcation shall be accomDanred bv a fee of Rs 200/- where t]e amount involved in Rupees One
Lac or Iess and Rs. lo0o/ where the arirount in'iolved rs more thah Rupees One La.

qtr fl3ri,r t 6t-te iligi fl crd{ tjt c<rt {.,1 uR,r + ftq r51 \.ritrii rq{i6 drr.t f*ar JEI^r frr rq.T?a a +a fl
trr *i tn@r qet 6r{E €i + tis qtnla.Tfd 3{ltt"ltq TqTIeFF.qI fi (r+ 3IqFf qI6EFT {-fif. sr q6 rl?rfil FFq] iITiIT 6 I / ln case,
rf rhe ordei .overs various irmbers of order- m Origlnal: fee for each O.l.O. should be pald in the aJores4d
manner. notwithstandms the fact that the one apDeal to the Appellant lrlbunal or the onq appucatloo-lo qle
Central'Covt. As the cas-e may be, ls f led lo avoid s.riptoria \tudlk il excisrng Rs. I lakh lee ol Rs. luu/_ lor
each.

q,{rdlilt'ird qr{!-dc sjFF "d}ftqq, rSzS, t 3l{{-ft-l fr 3r{ffr{ {d alr?rr qq rr]1r{ 3fltcr ff qft Tr frEtftt O.SO riqi or qrqrirq
?16laFs-c rn EFII sllBqr /
d";;;;r;i;;lii;ririn'or o.l.o. as the case mav be, and the order-of the adiudrcatins authoritv shall bear a
i.jiiiiid sii-fri"6t"Ril6 s-ri a-Jij'1ldfrt=ea- u;a;aschedirle-l ni tirmi of ine couri Fee ActJ975, as amended.

rftm qrq kdrq s'err< eTFF rr4 t{r{r 3rfiifu qr+rfir.fr'ftr tqrt ffir lM, lq82 i {ffrn qa 
"r+ 

iaf.}r rdt '*t
iffia *rt qri fiqft 61 3lR fi Brr{ 3{r6fq( t+'fi Er{r Ar /
liitii,ilo.i ti 31i i i,i'ir;; i; rhe iuiei coveriruq thesi airg other related matrers conlanned tn the CLrsloms. Excise
and Service Appellale Tnbunal (Procedure) Rules. 1982.

cg rrffi+ rrfirqirq d $fr{. Erfuf, q'.+ t {Hnr( oTrFqi, Br{d 3{t rfi-i-dc rr4trrn } Rq, 3lff-mr.ff Bl].Fftq +{fl-t1
w\ ,.\r.cbec.sov.in {l (g TFEaI B I /
F;;iir;;i;B;;;t. iieAiied an-d latest Drovisrons relalinP, to r ng ot appeal !o the hrgher appeltate authoritY, the
appellanl may refer Io the Departmental websile www cbec.gov.ln.
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Appeat No: V2l4-6lRAJ/2021

:: ORDER.IN.APPEAL::

The below mentioned appeats have been fited by the Appettants

(hereinafter referred to os "Appettant No. '1 to Appettant No. 3"), as detaited in

Table betow against Order-in-Originat No. 0B/JClVM12020-21 dated 08.12.2020

(hereinafter referred to as 'impugned order') passed by the Joint Commissioner,

Central GST and Central Excise, Rajkot (hereinofter referred fo os 'adjudicating

authority'):-

st.
No.

Appeal No. Appettants Name & Address of the
Appettant

1 Y2/06/RAJ /7021 Appet[ant No.1

M/s Famous Vitrified Pvt Ltd,
8-A NationaI Highway,

Sarata n pa r- 36 3 622,f il -
Wankaner, Distt: Morbi, Gujarat

v2 t05 / RAJ /7071 Appetlant No.2

Shri Piyush 5" Sanariya

Silver Stone 03, Street No. 09,

Behind The lmperial Heights,

Off 150 Feet Ring Road, Off
Nana Mauva Road, Rajkot

3 vLt04tRAJt7021
Shri Hirenbhai Rasiktal Kanani

Director of M/s Famous Vitrified
Pvt Limited,
B-A Nationa[ Highway,
Saratanpar-363622,
Tat-Wankaner, Distt: Morbi,
Gujarat

Appettant No.3

2. The facts of the case, in brief, are that Appellant No. 1 was engaged in

manufacture and removal of excisable goods i.e. "Potished Vitrified Tites" fatting

under Chapter Sub Heading No. 69079090 of the Centrat Excise Tariff Act, 1985

and was hotding Central Excise Registration No. AABCF57B7FEM001 . lnteltigence

gathered by the Directorate General of Central Excise lntetligence, Zona[ Unit,

Ahmedabad indicated that various Tile manufacturers of Morbi were indutging in

matpractices in connivance with Shroffs / Brokers and thereby engaged in large

scale evasion of Central Excise duty. Simuttaneous searches were carried out on

27.12.2015 at the premises of Shroffs in Rajkot and Morbi and various

incriminating documents were seized. On scrutiny of sard documents and

Statements tendered by the said Shroffs, it was revealed that huge amounts of

cash were deposited from atl over lndia into bank accounts managed by said

Shroffs and such cash amounts were passed on to Tite Manufacturers through

Bro [emen/Cash Handters. Subsequentty, simuttaneous searches were
iii

n 23.12.2015 and 31 .17.2015 at the premises of

\

\
I /,

$'
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Appeat No: V2l4 6/RA.l/7071

Brokers /Middtemen / Cash Handlers engaged by the Tite manufacturers and

certain incriminat'ing documents were seized.

?.1 lnvestigation carried out revealed that the Shroffs opened bank accounts

in the names of the'ir firms and passed on the bank account detaits to the Tile

manufacturers through their Brokers/Middlemen. The Tile manufacturers further

passed on the bank account detaits to their customers/ buyers with instructions

to deposit the cash in respect of the goods sotd to them without bitls into these

accounts. After depositing the cash, the customers used to inform the Tite

manufacturers, who in turn would inform the Brokers or directty to the Shroffs.

Detaits of such cash deposit atongwith the copies of pay-in-stips were

communicated to the manufacturers by the Customers. The Shroffs on

confirming the receipt of the cash in their bank accounts, passed on the cash to

the Brokers after deducting their commission from it. The Brokers further

handed over the cash to the Ti[e manufacturers after deducting their

commission. This way the sale proceeds of an ilticit transaction was routed from

buyers of goods to TiLe manufacturers through Shroffs and Brokers.

7.2 During scrutiny of documents seized from the office premises of M/s K.N.

Brothers, Rajkot, Shroff and Shri Pravin Shirvi, Broker, it was reveated that the

said Shroff had received total amount of Rs. 13,48,41,7401- in their bank

accounts during the period from 18.04.2014 to 31.10.201 5, which were passed

on to Appettant No. 1 in cash through Shri Pravin Shirvi, Broker. The said amount

was atleged to be sale proceeds of goods removed clandestinety by Appettant No.

3. On the basis of investigations carried out a Show Cause Notice No.

DGGI/AZU/36-2517019-20 dated 4.5.2019 was issued to Appetlant No. 1 catling

them to show cause as to why Central Excise duty amounting to Rs.

1,67,13,0g41- should not be demanded and recovered from them under proviso

to Section 1'lA(4) of the erstwhile Centrat Excise Act, 1944 (hereinafter referred

to as "Act") atongwith interest under Section 11AA of the Act and atso proposing

imposition of penatty under Section '1'1AC of the Act and fine in lieu of

confiscation under Section 34 of the Act. The Show Cause Notice atso proposed

imposition of penatty upon Appetlant No. 2 and Appellant No. 3 under Rute 26(1)

of the Central Excise Rutes, 2012(hereinafter relerred to os "Rutes").

3.1 The above said Show Cause Notice was adjudicated vide

order wherein the demand of Central Exc'ise duty amounting to Rs.

was confirmed under Section 11A(4) atong with interest under Se

the Act. T[e impugned order-imposed penatty of Rs. 1,67,13,094/ -

z', - ---- '.':\

the impugned

1,67,13,094t -

ction 11AA of

under Section

Page 4 of 77
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'l 1AC of the Act upon Appeltant No. 1 with option of reduced penalty as

envisaged under provisions of Section 11AC of the Act. The impugned oider atso

imposed penatty of Rs. 50,00,000/- each upon Appettant No. 2 and Appeltant No.

3 under Rute 26(1 ) of the Rutes.

4. Being aggrieved by the impugned order, Appeltant Nos. 1 to 3 have

preferred appeats on various grounds, inter olio, as betow :-

Appettant No. 1:-

(i) The adjudicating authority has retied upon Statements of Shroff,

Middtemani Broker and Partners while confirming the demand raised in

the show cause notice. However, the adjudicating authority has passed

the order w'ithout atlowing cross examination of Departmental

witnesses 'in spite of specific request made for the same. lt is settled

position of law that any statement recorded under Section 14 of the

Central Excise Act, 1944 can be admitted as evidence onty when its

authenticity is estabtished under provisions of Section 9D(1)of the Act

and relied upon fottowing case [aws:

(a) J.K. Cigarettes Ltd. Vs. CCE - 2OO9 (242\ ELT 189 (Det).

(b) M/s Jindat Drugs Pvt Ltd -2016 (340) E.L.T. 67 (P e H)

(c) Ambika lnternational - 2018 (361 )E.1.f.90 (P e H)

(d) G-Tech lndustries 2016 (339) E.L.T. 209 (P & H)

(e) Ftevet lnternational -2016(332)E.L.T. 416 (Det.)

(f) PMS lnternationat-2014-TIOL-1669-CESTAT-DEL.

(g) Basudev Garg -2013(794)E.L.T. 353 (Det.)

(h) Andaman Timber lndustries -2015-TIOL-255-SC-CX

(i) Rajam lndustries (P) Ltd.-2010 (255)E.L.T. 161 (Mad.)

fi) Parmarth lron Pvt. Ltd - 2010 (255) E.1.T,496 (Att.)

(ii) ln view of the provisions of Section 9D of the Central Excise Act, 1944

and settled position of law by way of above referred judgments, since

cross examination of departmental witnesses were not altowed their

statements cannot be retied upon white passing the order and

determining the duty amount payabte by it. Especiatty when, there is

no other evidence except so called oral evidences in the form of those

statements. and u n-authenticated third-party private records.

Therefore, in view of the above, impugned order passed by the

learned Joint Commissioner is liable to be set aside on this ground too.

(iii) The adjudicating authority has not neutrally evatuated the evidences

as wetl as submission made by it but heavity retied upon the general

statements of Shroff, Middteman/Broker, statements of partners as

,{ffiSnly scan copy of private records of Shri Pravin Shirvi and K. N.

/-fl' gtoin*t\eproduced in the ScN. He has not even cared to see that

!"| ;.,,.i \t'\
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whether such general statements are corresponding to the documents

or otherwise.

(iv) According to the investigation, the m'iddteman/ broker Shri Pravin

Shirvi, Morbi in his Statement had given CODE name of the person who

was collecting cash from him was "Piyush". Both the directors Shri

. Adroja Rajesh and Godasara Ashwin had stated his Name with Mitan

Detroja in their statement recorded under Section 14 of Centra[ Excise

Act, 1944, but both have not in clear terms stated atone role of Piyush

. and even both statements are not simitar to the effect of rote of

Piyush. Piyush had rejected the story of investigation and there was no

consistency in the statements of said two directors about role of

Piyush, why statement of Mitan Detroja and main director Hiren R.

Kanani were not recorded. When Piyush himsetf denies a[[ these

transactions except 4-5, how statement of other can be retied upon.

Thus, in absence of the specific oral evidence as we[[ documentary

ev'idences order passed by the [earned Joint Commissioner is not

maintainable.

(v) That one of the directors who was handting day to day business has

executed affidavit before notary inter alia deposing that " there was

no person namety "Piyush" or "Piyush 5. Sanariya" working in our

company nor working for company nor authorized to work on behatf of

company nor attowed to work with anyone inctuding Milan Detroja

since inception of the company to titt dated 31.10.201 5.

(vi) That root cause of investigation which tead to demand of Central

Excise duty viz. Bank Statements of various bank accounts (tike B

Scanned lmages at page 8 to 15 of the SCN) referred in Statement

dated 23.12.2015 of Shri Lalit Ashumal Gangawani, Actual Owner of

M/s. K. N. Brothers, Rajkot, and also other bank accounts referred in

Annexure A to the SCN are neither supptied with SCN nor retied upon

for demanding the duty. The same are neither seized from the

premises of M/s. K. N. Brother nor produced by any of the person viz.

owner of M/s K.N. Brother during recording of their statements. When

the source of the amount received by the Shroff is not retied upon,

' 
how documents of middteman / broker can be relied upon? Certainly,

same cannot be relied upon as Annexure - A is said to have been

prepared on the basis of said two documents viz. Bank Statements of

Shroff based at Rajkot and Daity Sheets maintained by the

L
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middtemen /brokers of Morbi. ln absence of retying upon proof of

receipt of fund by Shroff, it cannot be presumed that

middtemen / brokers had received the funds which were distrrbuted to

tile manufacturer.

(vii) That the adjudicating authority based on the scan copy of certain bank

accounts of Shroff and scan copy of private records of

middteman / broker and general statements of Shroff and

middlemani broker tried to discard vital discrepancies raised by the

appetlant without any cogent grounds. There is no link between the

bank accounts of Shroff and private records of middteman / broker.

Therefore, in absence of receipt of cash by the Shroff, ['ink of such

payment to middteman / broker and payment of cash to appettant, it is

erroneous to uphotd the atlegations against appettant. He not only

faited to judge the allegations, documentary evidences and defence

neutratly but atso faited as quasi-judiciat authority and fottowing

principa[ of natural justice by passing speaking order as wetI as

fotlowing judiciat disciptine too. Therefore, impugned order passed by

him is liabte to be set aside on this ground too.

(viii) That the investigation has prepared Annexure A to the SCN based on

the privatei records of Shri Parvin Shirvi i.e. loose papers wherein

wherever "Ravi" is written are considered as entries of appettant in

spite of fact that author of the said documents in his statement given

name of "Hitesh(Ravi)" as person of M/s. Famous Ceramic. Thus, the

adjudicating authority simpty based on the scan copy of few pages of

such private record of Pravin Shirvi's reproduced in the SCN and said

vague statements uphetd the altegations. Therefore, order passed by

him is liabte to be set aside on this ground too.

(ix) That in the entire case except for so ca(ted evidences of receipt of

money from the buyers of tites that too without identity of buyers of

the goods as we[[ as identity of receiver of such cash from the

middleman, no other evidence of manufacture of tites, procurement of

raw materiats including fuet and power for manufacture of tites,

deptoyment of staff, manufacture, transportation of raw materials as

we[[ as finished goods, payment to att inctuding raw material supptiers,

transporters etc. in cash, no incutpatory statement of manufacturer

_. ;az._-appettant, no statement of any of buyer, no statement of
.'' aiai .'- --\'.

/ri:://t:Aft<q9i\ers who transported raw materials, who transported finished
i t' '.i!. : \. , ,'.,.,1..-. I pageT oI 77

! 
,: 

',,.1' I,.r. ' -.' .. 
-, i' i:-.. ----.''' 1, r'

\- ';. -,:. . 1.,'t-



a

b
C

d
e

Appeat No; V2l4-6lRAJ/2021

goods etc. are relied upon or even avaitabte. lt is settted position of

law that in absence of such evidences, grave allegations clandestine

removal cannot sustain. lt is also settled position of law that grave

aItegation of ctandestine removaI cannot sustain on the basis of

assumption and presumption and ret'ied upon fouowing case laws:

Synergy Steels Ltd.- 7020 (372\ ELT 179 (Tri. - Det.)

Savitriconcast Ltd. 2015 (329) ELT 213 (Tri. Det.)

Aswani& Co. - 2015 (327) ELT Bl (Tri. Det.)

Shiv Prasad Mi[[s Pvt. Ltd. 201 5 (329) ELT 250 (Tri. Det.)

Shree MarutiFabrics 2014 (311) ELT 345 (Tri. Ahmd.)

That it is not a matter of dispute that Tites were notified at Sr. No. 58

and 59 under Notification No. 49l2008-C.E.(N.T.)dated 24.12.2008, as

amended, issued under Section 4A of the Central Excise Act, 1944.

Accordinqly, as provided under Section 4A ibid, duty of excise was

payabte on the retail sate price dectared on the goods less permissible

abatement @ 45%. Thus, duty of excise was payabte @ 12.36% (upto

28.02.2015) and @ '12.50% with effect from 01 .03.201 5 on the 55% of

retail sa[e price (RSP/MRP) dectared on the goods/packages. That the

investigation has nowhere made any attempt to find out actual

quantity of tiles manufactured and cleared ctandestinety. No attempt

was made to know whether goods were cleared with dectaration of

RSP/MRP or without dectaration of RSP/MRP on the goods/packages.

There is no evidence adduced in the impugned show cause notice

about any case booked by the metrotogy department of various states

across lndia against appetlant or other tite manufacturers that goods

were sotd by it without declaring RSP/MRP. Though there is no

evidence of manufacture and clearance of goods that too without

declaration of RSP/MRP it is not onty atleged but also duty is assessed

considering the so catted atleged reatised vatue as abated vatue

without any [ega[ backing. Neither Section 44 ibid nor rules made

there under provides tike that to assess duty by taking reatised value

or transaction vatue as abated value and the investigation has faited to

follow the said provisions. Therefore, sake of argument it is presumed

that if RSP/MRP was not dectared on packages then atso it has to be

determined in the prescribed manner i.e. as per Section 4A(4) read

with Rute 4(i)of Central Excise (Determination of Retail Sa[e Price of

Excisabte Goods) Rutes, 2008 and not by any other manner. As per the

said provisions, highest of the RSP/MRP dectared on the goods during

the previous or succeeding months is to be taken for the purpose of

assessment and in absence of other detai[s of quantity etc. such

(x)

\
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(xi) That att the atlegations are baseless and totaIty unsubstantiated,

therefore, question of atteged suppression of facts etc. also does not

arise. None of the situation suppression of facts, witful mis-statement,

fraud, cottusion etc. as stated in Section 11A(4) of the Central Excise

Act, 1944 exists in the instant case but it is alteged suppression of

facts in the impugned notice based on the above referred genera[

aItegation.

Appettant No.2:-

(i) That his company has already filed appeat against the

impugned order as per the submission made therein contending

that impugned order is [iabte to be set aside in [imine and

therefore, order imposing penatty upon him is atso liable to be set

aside.

(ii) That his Statements dated 13.04.2019 is exculpatory as distussed in

the SCN and therefore, atl the attegations made in impugned SCN

are totatty basetess and imagination of the investigation only.

(iii) That no penalty is imposable upon them under Ru[e 26(1)of the

Central Excise Rutes, 2002, as there is no reason to betieve on their

part that goods were liabte to confiscation.

(iv) That there it is absotutety essential to bring out specific rote ptayed

by an individual which made certain goods liabte for confiscation

under the Central Excise Act, 1944. Not onty this, it is also required

to be estabtished that the said individual was aware of the fact

that the goods were tiabte for confiscation under the Act/Rute. ln

view of the excutpatory statement except for 4-5 occasion

cottection of cash for the company, it cannot be atteged that he

had reason to betieve that goods were liabte for confiscatibn.

(v) That the impugned notice does not define as to how he was liabte

to penatty under Rule 26(1), except reproducing the language used

in the said rute and making baseless atlegations. There is not a

singte documentary evidence to sustain the attegations. The

following case laws supporting the above views :

(a)Manoj Kumar Pani - 7020 (260) ELT 92 (Tri. Dethi)

(vi) ln view of above, no penatty is imposabte upon them under Rute

zts) of the Central Excise Rutes

";-'\

\"?\,

7002.

Page 9 of 27

realised value duty cannot be quantified. ln any case duty has to be

calculated after atlowing abatement @ 45%.

L



Appeltant No- 3j:

(i)

(ii)

That his company has atready fited appeat against the

impugned order as per the submission made therein contending

that impugned order is Iiabte to be set aside in [imine and

therefore, order imposing penatty upon them is atso liable to be set

aside.

That the atlegation made in the SCN are totatty basetess and

contrary to facts available on records as discussed in detaited in

grounds of appeat n appeal fited by his company. There was no

manufacture and ctearance of vitrified tiles without payment of

duty of excise and without issue of invoice. Apart from that during

the course of investigation not a singte statement of appellant was

recorded by the investigation, therefore, all the altegat'ions made

in the SCN were totalty basetess and imagination of the

investigation only. ln absence of incutpatory statement question of

'imposition of penatty upon hirn does not arise at att. ln the instant

case in absence of any statement of the appe[ant under Section

'14 of Central Excise Act, 1944, no penalty can be imposed; amongst

other the appettant refers and reties upon fottowing decisions:

Appeal No: V2l4 6/RAJl7071

Dabesh Prasad Nanda - 2016 (332) E.L.T. 773(Tri. Dethi)
Narayani Textiles Mitts - 2010 (259) E.L.T. 66 (Tri. Ahmd.)
Shakti Pate[ 2018 (361)E.1.T.382 (Tri. Mumbai)
Warren Trading Pvt. Ltd.- 7008 (277\ E.1.T.313 (Tri. Ahmd.)

(iii) That no penalty is imposabte upon them under Rute 26(1)of the

Central Excise Rules, 2002, as there is no reason to believe on their

part that goods were tiabte to confiscat'ion.

(iv) That there 'is no single documentary evidence to sustain thei

altegations; that the seized documents are not at a[[ sustainabte as

evidence for the reasons detaited in reply fited by the Appettant

No. 1. lnvestigating officers has not recorded statement of any

buyers, transporter, supplier etc. A[legation of clandestine

manufacture and removal of goods itself is fattacious.

(v) That even duty demand has been worked out based on adverse

inference drawn by invest'igation from the seized documents which

itself are not sustainable evidence for various reasons discussed by

their firm i.e. Appettant No.1 in their rep[y; that under the given

circumstances no penalty can be imposed upon them under Rute

7(ibid and retied upon the fottowing case [aws:

(a)

(b)

(c)

(d)

/,c!.
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(a) Manoj Kumar Pani - 2070 (2601 ELT 92 (Tri. Dethi)

(b) Mek Slotted Angtes (l) Ltd. - 2OO9 (247) ELT 364 (Tri. Mumbai).
(c) Aarti Steel lndustries - 2010 (7621 ELI 462 (Tri. Mumbai)
(d) Nirmat lnductomelt Pvt. Ltd. - 2010 (259) ELf 2$ (Tri. Dethi)

(vi) [n view of above, no penatty is imposabte upon them under Rute 26

of the Central Excise Rutes, 2002.

4. Personal Hearing in the matter was scheduted on 16.11.2021 . Shri P.D.

Rachchh, Advocate, appeared on behalf of Appe[lant No. 1, 2 & 3. He reiterated

the submissions made in appeal memorandum as wetl as in synopsis submitted

during hearing. He atso submitted fottowing case law in support of his arguments

during the hearing.

(a) Ravi Foods Pvt. Ltd. -2011(2.66)E.L.T. 399( Tri. Bangtore)

(b) ACME Ceramics -2014(304)E.L,r. 547(Tri. Ahmd.)

5. I have carefutty gone through the facts of the case, the impugned order,

the appeal memoranda and written as we[[ as oral submissions made by the

Appettants. The issue to be decided in the case is whether the impugned order,

in the facts of this case, confirming demand on Appetlant No. 1 and imposing

penatty on Appettant Nos. 1 to 3 is correct, tegat and proper or not.

6. On perusal of records, I find that an offence case was booked by the

bfficers of Directorate General of CentraI Excise lntettigence, Ahmedabad

against Appettant No. 1 for clandestine removat of goods. Simuttaneous searches

carried out at the premises of Shroff / Brokers / Middlemen situated in Rajkot

and Morbi resutted in recovery of various incriminating documents indicating

' huge amount of cash transactions. On the basis of investigation carried out by

the DGCEI, it appeared that various Tite manufacturers of Morbi were indutged in

matpractices in connivance with Shroffs / Brokers and thereby engaged'in targe

scate evasion of Central Excise duty. During investigation, it atso appeared that

the Tite manufacturers sold goods without payment of duty and cottected sale

proceeds from their buyers in cash through said Shroff/Brokers/ middtemen. As

per the modus operandi unearthed by the DGCEI, the Tite manufacturers passed

on the bank account detaits of the Shroffs to their buyers with instructions to

deposit the cash in respect of the goods sotd to them without bi[s into these

accounts. After depositing the cash, the buyers used to inform the Ti[e

manufacturers, who in turn woutd inform the'Brokers or directty to the Shroffs.

Details of such cash deposit along with the copies of pay-in-stips were

communicated to the Tile manufacturers by the Customers. The Shroffs on

confirming the receipt of the cash in their bank accounts, passed on the cash to

rt#:fSfrhXs after deducting their commission from it. The Brokers further
./. j,;.,:,,- 
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commission. This way the sate proceeds was routed through

Shroff s/ Brokers / middtemen.

7. I find from the case records that the DGCEI had covered 4 Shroffs and 4

brokers/ middlemen during investigation, which revea[ed that 186 manufacturers

were routing sate proceeds of itticit transactions through the said

Shroffs/ Brokers/Middtemen. I find that the DGCEI has, inter alia, re[ied upon

evidences coltected from the,premises of Shri K.N. Brothers, Rajkot, Shroff, and

Shri Pravin Shirv'i, Morb'i, Broker, to attege ctandestine removal of goods by the

Appetlant herein. lt is settted position of law that in the case involving

ctandestine removal of goods, initial burden of proof is on the Department to

prove the charges. Hence, it would be pertinent to examine the said evidences

gathered by the DGCEI and relied upon by the adjudicating authority in the

impugned order to confirm the demand of Centra[ Excise duty.

7.1 . I find that during search carried out at the office premises of M/s K.N.

Brothers, Rajkot, Shroff, on 77.12.7015, certain private records were seized:

The said private records contained bank statements of various bank accounts

operated by M/s K.N. Brothers, sampte of which is reproduced in the Show Cause

Notice. I find that the said bank statements contained detaits tike particutars,

deposit amount, initiating branch code etc. Further, it was mentioned in

handwritten form the name of c'ity from where the amount was deposited and

code name of concerned middtemen / Broker to whom they had handed over the

said cash amount.

7.2. I have gone through the Statement of Shri Latit Ashumal lGangwani,

Owner of M/s K.N. Brothers, Rajkot recorded on 23.12.2015 under Section 14 of

the Act. ln the said statement, Shri Latit Ashumal Gangwani, inter alia, deposed

that,

'-Q.5 Ple'asc gir''e details about 1,our wolk in M/s Amba.ji I:nterprise. Re.jkot

and Mis K.N. Brothers, Rajkot.

A.5. ... ... We have opened tl.re above mentioned 9 biink accounts ancl give

the details ol'these accounts to the lvliddlemen locateil in Molbi. These middle

rnen are rvorking on behall ol Tile lr4anufacturers located in Morbi. These

lvliddlemen then gives our Banli details to the Tiles lvlanulacturels of Ivlorbi

who in turn t'urther passes these details to their Tiles dealers locatetl all over

India. 'l-he 'files dealers then tleposit cash in lhese accouuts as per the

instruction of llre ceramic Tiles Manufacturers wlro in tut'n infitrtn the

lr4icldlernen. 'l'he Ir4iddlcnren tlien intbrrn r$ about th,." caslr tleposited and the

ity tiom u,here the amount has been depositcd. We check all our

Page 12
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bantr; accounts thlough online banking system on the cornpuler installed in our

oi'fioe and lake dut the pl'intout ol: the cash:rmount deposited tluling the entire

tlay in all the accounts and marli the details on the printouts. On the same day,

latest hy l5:30 houls, r-vc do RTGS to eitlrer N4/s Siddhanath Age ncy and or to

M/s Radheyshyam Enterprisos in Sakal Complex, Soni Bazar. Ralkot. [n lieu

of the R]'GS, M/s Siddhauath Agency and or to M/s Radlreyshl,arir Agcnc,v

gives the cash amount. 'fhe said cash is then distributed to coucern

Middlemen.

Q.6: Please give details of persons q'ho had dcpositcd the anrount in vour

limrs.

A.6- Wc arc not awal!- of arty persons who had dcpositr-d 1hc cash

amount in our bank accounts, the ceramic Tile Manufactulels direct the

said parties to deposit the alnount in cash in these accounts. As alreacly

stated above, rve had given our trank accounts details to the middle man rvho

had in turn giveu these numbers to the Tile Manufhcturers."

7.3 lfind that search was carried out at the office premises of Shri

Pravin Shirrri, Morbi, a broker/middtemen, on 23.12.7015 and certain

private records were seized. As reproduced in the Show Cause Notice, the said

private records contained detaits tike name of bank, cash amount, ptace from

where the amount was deposited in bank, name of the person / authorized

representative who cottected the cash from him, date on which cash was handed

over and name of the beneficiary of Tites manufacturer of Morbi.

7.4 I have gone through the Statement of Shri Pravin Shirvi, Morbi, recorded

on 74.12.7015 under Section 14 of the Act. ln the said statement, Shri Pravin

Shirvi, inter alio, deposed that,

"Q.4. Please give the details ol'Cetamic Tile Manulacturers and Ceramic Tiles

Showrooul owners to whom do you gives the cash which you receive ft'om

above mentioned Shroff located in Raikot.

A.4. I anr disbursing the cash to the following Tiles manufacturcs:

(i)Sunheart Ceramics
(ii) famous Cerarnics

(iii) Samrat Sanitary (Sanitary warcs rnanufacturers)
(iv) Sunbeam Ceramics
(v) Ramco Ceramics

sh (lelarnics (at Kacli-Ivliusa)
cLrtri ( lcl'rnrics

j.\

,,. i
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Q-6 : I am shor.ving vou page 95(] ot seized tile (1) (seized ll or:r his premises)

rvhich shorvs the details ollransaction dalcd i1.7.2014. Please go thlough the

sanre and crplain the erttlies.

A.6 : I have gor.re through all the pagt:s hled in seized f ilc ( l) and I stzlte thal all

the docunrents filed in this file pertains to my husiness of disbursing cash. I

erplain tlre entries made in page 959 as turcler:

(i) Tl-re entries perlairl to tllnsactioll made by rne on i 1.7.2014

(ii) Tlre leti side shows the :lnrount receivecl lry me. . . . ...

The right side shows the cash disbrnsecl to respective persons as under

(i) Rs. 2.78,600/- has been paid in cash to Shri Vircn ol lv[/s Sunheart

Celarn ics.

(ii)2u'l and 3'J entry pcrtailts to caslr disbu|sement to walch

rlauut'acturers.

liii) 4rl' entry nlsr.r pertirins to cash disbursenlent 10 watcl'r manuf'acturers

ercept of'Rs. 3.07,400( l.(m.0ily+ 2.07,400/-) rvhcrc the anrount has

been paid to Shri Kurti olRanrco flerarnics).

1iv.;5tl'en1ry pel..lains io lla),1ue[1 nlade to walch uranufacturers.
(v;6rr'entry pertains to ciish pirynrent o1Rs.2,50.0001 to Shri Ravi ol
M/s l'arnous Cerarn ics.

(vi) 77u entry perlains to payment ot Rs.27.00,000/- made to Shri
Nilesh of GEB.

ivii) 811'to l ltl'entries pe1'tain to pityment made to watch uranufacturers.

'Ihus, in briel. I have made cash payruenl ol'Rs. 2,78.600/- b Shri Viren ol'
Sunhealt Celrrnrics (llrand name of lv{/s.Sunshint 

-l'ilcs), 
Rs. .i"07.4001 to Shri

Kanti ol lvl/s Ramco (Brand namc of lvl/s.Ranroji) and t{s. 1.50,000/- to Shri

Ravi ot- M/s Fanrous Cerarnics on --l I .07.201 -i.

I tiuther statr. tllat I harre mzrrle tlre entries ir.r siurilar mannel in all the pages

lvliicl.r you have seized.

I lurther state thal on the pages where ever the cash har.,e been paid, the name

ol the perst-ln of files Mrrnui'acturels :rnd thc- name ol tilc niitnufacturer has

heen nrt'ntioned irs can be seen aliovt

Q.7. Plezrse give tl.le nam('s of the tile ntanufacturet located in Morbi and other

areas to whom you havc- made caslr paynlent?

A.7.: I arn giving you the name .)1'the Tile lvlanullclurers and also the code

name of the person and their rnotrile numbel's ol tho saicl 'lile manufacturer to

whom I have handed cash:

(i) Famous Ceramics (Walt Tiles r - Hitesh (Ravi) 9825 I 50139.

(ii) Farntrus Cerarnics (Vitrified tiles)-Piyush - 97177'70092.

(iii) ll'lxotica Ceranrics -.ligneslr - 9978916203.

(i v)Samrat Sanitory Pragj ihhai - 9825 :i90,108.

(v)Gangoui Cleramics -Arun /Timber 9099$14477

(vi) Akash Ceramics - N4adam - 9925009871 .

(vii)Sunhealt C'eramics -Viren - 9825627770.'

(r,iii) Sunhearn Cemmics -Sabi-982 5052244"

\
i
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7.5 I have gone through the Statement of Shri Adroja Rajeshbhai Harilat,

Director of Appettant No.1, recorded on 18.03.2019 under Section 14 of the Act.

ln the said statement, Adroja Rajeshbhai Harital inter olia, deposed that,

Que. 3. Plt'asc naruc the olher dilectols of the cornpany and lvorli lo6k after by

thern.

Ans. 3. Besicles me. lollowing ale the Directors o[' the Contpanv:

l. Shri llircntrhai Rasikbhai Kanarri

2 Stri'i Ashrvinbhai Tarshibhar

3. Shri Savaiibhai K. I'atcl

Further, I state that Stu'i Hirenbhai Rasilibhai Kanani is the main petsr.,n 'uvlro is

looking aftcr *'ork of overall administr"ation ollhc- contpany. l;inance as rvell as

sirlc. marketing and wolk lelating to Banking transactiotrs of'the ('onrpanl'.

Shri Ashwinbhai Tarshibhai also looks aller production rvork relating to Kiln.

Que. 6. Please peruse the statement dated 24.12.2015 of Shri Pravin bhai

Shamaji Shirvi. Please oflbr your conlments

Ans 6 I have gone through the abov-e statelnents of Shri Pravin bhai Sharnaii

Shirvi aml alier carefully read tlie same I pu1 my dated signal.ure on thc-

slatement ir token of its correcttress and dcccpt that the ltilltte nretrtitned "

Piyush (Moh. No 9727770092)" at Sr. no. ii in answcr to questit-rt.t No. 7 is
cousin of Shri Milen Detroja. Pryush works rvith Shri Milen Detloja in M/s

Famous Vitrified Pvt. Ltd

QuesT Pleasc see the rvork-sheet prepared on the basis ol the documents along

with the statement dated 24.12.2015 of Shri Pravin bhai Shamaii Shirvi

resunred by the DGCEI rvhich reveats enrployee of 1'our company viz; Shri

Piyush have collected the cash on various occasion liom Slui Praviri bhai

Shanraji fihirui.. Please pemse and cxplain the co tents nientioned tliereiu.

Ans.7 I tlon't knorv about the cash taken fi'om Pravin bhai Sharnaii

Shirvi by Slui Piyush as I look aliel the Prodnction rvork ol company. Sll'i
Milerr Delroja ancl Shri IJirenbhai Rasikbhai Kanani arc looking after tlte sales

and cash transactiou ofthe companv and they can explain the'cash collected b-v

Slrli Piyush on various dales tiom Sll'i Praviu bhai Sharnaji Shin,i.

7.6 I have gone through the Statement of Shri Piyush Sanariya recorded on

13.04.7019 under Section 14 of the Act. ln the said statement, Shri Piyush

Sanariya inter olio, deposed that,

Ques: 2 Ilavc you worksd in M/s Fantons Vitrified Pvt Ltd.?

Ans 2 : No. I atn not a salaried enrployee ol lvl/s Fatnous Vilritled Pvt_ Ltd.. I am
t|irdr ng ol Cr'ramic ptoducts using name of M/s Famous Vitritled Pvt Ltd

ycals and eetting corrntission flonr othet.C'eramic tiles rnarru factures.-
rg lrar{ing of othcr products viz. Agricultr.rral pr.oducts. Chernicalla

Cq

cl

roiilcts.l conlt1llssl()ll basis
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Que..1. Do you have c()l.l1acts nou'in lvl/s Farnous Vitr-i{'ieri Pvt. Lttl

Ans. 4. Yes. I Knew ['eur etnplol ees an.l it's dil'ectors. I]allier. m)r father Slx'i

Shar,libhai Karshanbhai Sanariya u,as also dilectol in N4/s Firmous Vitrified Pvt.

Ltcl. lVlorbi and now he is shareholt.ler rvith l. l7%.

Que. 5 Do you got wlitten pennission iorn M/s Famous Vitlified Pvt. Ltd. Mot'bi

for trading on belralf o1'thln'l

Ans. 5 No I have not taken written perr.r.rission liorn M/s FamoLrs Vittitied Pvt. [,td

Ibr using their narne. But the tlirectols ol \iVs Fatnous VitliJ'retl Pvt. Lld. knolvs

about ii and the1, never olrjectc'tl.

Que.6 Please peruse the statenrent dated 24.12.2015 ol' Shri Pravin bhai

Shamaji Shin,i. Please offer your comnents'l

Aus.6 I hai,e gone through the above statcmcnts o1'Shri l)ravin bhai Shama.ii

Shilvi and aller carelirlly read the szrme I put nry dated signature on the statement in
token of its coneqtness ;urcl accept thal the name nrenliurecl "Pivush (lt4ob. No
t)72171001)1\" al Sr. no. ii against l"irnrous (lerarrics (Vitrifiecl tiles) in iinsrvcr to
qrreslion No. 7 is nrine. Mobile No 9121770092 also belongs to rne, Ravibhai
(981-5827-s96) p:utner in M/s Farnous Cerurnic introducetl rne to Shri Pravin bhai

S.harnaj i Shilvi in 2010 in f'unction irnd l intlrtluced myselirs rnarketing person ol'
lfarnous Virlitied Pvt, [,td. to Shri Pravin bhai Shamii Shirvi.

Ques 7:- Please seen the rlork-sheet prepared on thc basis ol'the docuurc'nts along

ivith the staternerll dated 24.11.2015 ol'Shri Pravin bhai Sharnii Shirvi tesumed by'

the DGCI,ll rvhich reveals that yon have collected the cash on various occtrsi()n on

behalf ol M/s. lanrous Vitrificd Pvt. I-td . Please peruse and explain the contents

menlioned therein'7

AnsT : I have collected cash on 4-5 occzrsions on behalf o1'M/s. farnous Vitrifled
P\it. i.,td.

Que 8 : Please tell the narnes or contract no. ol person rvho gave you instrtrctions on

phorre fi'om M/s. F'amorrs Vitril-red PvI l.td to collect cash proceeds'?

AnsS : Not. I arn unable to remcurber the rrarnes and lthone no. ol'the person

u4ro gave nre instluclions to collect cash amoults of M/s. |arrous Vitrified [)vt. I-td

Que.9 : Please give names of ;lcrsons of lvl/s. F'amons Vitritir-'d Pvt. Lt.l to rvhom

the saitl ciuh aniount colleutetl bv vou on behall ot M/s.Fantous Vilr'iliecl Pv1. L1d

rvas harded over by you?

Ans.9 ; Norv. I anr unable to renrenrher tlre n:rmes arrcl phone rro. o1'saicl person

7.7 I have gone through the Statement of Ghodasara Ashwinbhai,

Director of the Appettant No.1, recorded on 22.04.2019 under Section 14 of the

Act. ln the said statement, Shri Ashwinbhai, inter alio, admitted that during the

period 2014-15 to 2015-16,Shri Piyush Sanariya (9727770092) was handting the

rates and sales retated matter along cash transaction of the Appettant No.'l . Shri

Ashwin Ghodasara has further stated that though Shri Piyushbhai Sanariya was

an emptoyee of the company but he was drawing salary in cash for

ted to sales of tiles be[onging to the company as welt as other

r./k
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retated transactions. He also stated that Shri Savjibhai Sanariya , father of Shri

Piyush Sanariya, is one of the Director of the Appettant no. 1 but due to his old

age his son Shri Piyush Sanariya was looking after the works on his behatf.

8. On anatyzing the documentary evidences cottected during search at the

office premises of M/s K.N. Brothers, Rajkot, a Shroff, and Shri Pravin Shirvi,

Morbi, broker/ middtemen, as we[[ as deposition made by Shri Latit Ashumal

Gangwani, owner of M/s K.N. Brothers, and Shri Pravin Shirvi in their respective

Statements recorded under Section 14 of the Act, I find that customers of

Appettant No. t had deposited cash amount in bank accounts of Shroff M/s K.N.

Brothers, Rajkot, which was converted into cash by them and handed over to

Shri Pravin Shirvi, Morbi, Broker/Middlemen, who admittedly handed over the

said cash amount to Appetlant No. 1 through Shri Piyush Sanaria. Shri Piyush he

has categoricatty admitted that the name Piyush and mobile number mentioned

in the statement of Shri Pravin Shirvi belongs to him. Shri Piyush has atso

admitted the coltection of cash 4-5 times on behatf of the Appettant No.1. The

fact that name Piyush and mobile number mentioned in Shri Pravin Shirvi's

statement belong to Shri Piyush Sanaria has atso been admitted by Shri

Rajeshbhai, a Director of Appettant No.1, in his statement. Shri Rajeshbhai atso

stated that Shri Piyush Sanaria is cousin of Shri Mitan Detroja, Sharehotder of the

company and works with him in M/s. Famous Vitrified Pvt ttd- Appettant no. '1 
.

The invotvement of Shri Piyush Sanaria in the affairs of the Appellant No. t has

atso been admitted by Shri Ashwinbhai Director of the Appeltant No.1 in his

statement. Shri Ashwinbhai has atso admitted that during the year 2014-'115 and

2015-16 Shri Piyush Sanaria atong with Shri Mitan Detroja was handting sales of

tites and cash transactions of the Appeltant No. 1.

8.1 On examining the Statements of Shri Lalit Ashumat Gangwani, owner of

M/s K.N. Brothers, Rajkot, and Shri Pravin Shirvi, Morbi, it is apparent that the

said statements contained ptethora of the facts, which are in the know[edge of

the deponents only. For exampte, shri pravin shirvi deciphered the meaning of

each and every entry written in the private records seized from his premises. He

also gave detaits of when and how much cash was detivered to which rite
manufacturer and even concerned person who had received cash amount. He

deposed that he used to hand over cash received from shroff to sh.i piyush of
M/s Famous vitrified pvt. Ltd, Appettant No. t herein, and also gave mobite
number of Shri Piyush. These facts have been corroborated during investigation
and found to be true as shri piyush sanariya had admitted that the name piyush

mber belongs to him. Shri Rajeshbhai and Shri Ashwinbhai both
ppetlant No.l have atso categoricatty admitted that Shri piyush

a

tors pf
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Sanaria whose name was given by Shri Pravin Shirvi, was looking after the sales

and sales retated financial affairs of the Appeltant No.1. lt is not the case that

the said statements were recorded under duress or threat. Further, said

statements have not been retracted. So, veracity of deposition made in said

Statements is not under dispute.

8.3 lt is atso pertinent to mention that the adjudicating authority was not

conducting a trial of a criminal case, but was adjudicating a Show Cause Notice

as to whether there has been ctandestine removat of excisabte goods without

payment of excise duty. ln such cases, preponderance of probabitities would be

sufficient and case is not required to be proved beyond reasonabte doubt. I rely

on the Order passed by the Hon'bte CESTAT, Bangtore in the case of

Ramichandra Rexins Pvt. Ltd. reported as 2013 (295) E.L.T. 116 (Tri.- Bang.),

wherein it has been hetd that,

"7 .2 ln a case of olandestine activity involving suppression of production and

clandestine removal, it is trot expccted that such evasion has to be established

by the Department in a mathematical precision After all. a person indulging

-- 91-cla4destine 
activity takes sufficient precaution to hide/destroy the evidence'

fhe:evi,ldncc ar.ailable shall be those left in spite ofthe best care taken by the

Page 18 of 27

8.2 I find that the Appettant No. t had devised such a modus operondi that it

was atmost impossibte to identify buyers of goods or transporters who

transported the goods. The Appetlant No. 1 used to inform M/s K.N. Brothers,

Rajkot, a Shroff, or Shri Pravin Shirvi, Morbi, Middtemen, about deposit of cash

in bank accounts of Shroff on receipt of communication from their buyers and

such cash amount would reach to them through middlemen/ brokers. When cash

amount was deposited by buyers of goods in bank accounts of Shroff, the name

of the buyer who deposited cash was not reflected in bank statements, as

emerging from the records. 5o, there was no details of buyers availabte who had

deposited cash amount in bank accounts of Shroff. This way the Appettant No. 'l

was abte to hide the identity of buyers of itticitty removed goods. lt is a basic

common sense that no person involved in clandestine transactions/ activities witt

maintain authentic records of such ittegat activities or manufacture being done

by it. lt is atso not possibte to unearth a[[ evidences involved in the case. The

adjuaicating authority is required to examine the evidences on record and

decide the case. The Hon'ble High Court in the case of lnternational Cylinders

Pvt Ltd reported at 2010(255) ELT68(H.P.) has held that once the Department

proves that something ittegat had been done by the manufacturer which primo

/acie shows that ittegal activities were being carried, the burden woutd shift to

the manufacturer.
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persons involved in such clandestine activity. In such a situation. the entire

facts and circumstances of the case have to be looked into and a decisior.r has

to be arrived at on the yardstick ol 'preponderance of probability' and not on

the yardstick of'beyond reasonable doubt', as the decision is being rendered

in quasi-judicial proceedings."

8.4 I atso rety on the Order passed by the Hon'ble Tribunal in the case of

A.N. Guha & Co. reported in 1996 (86) E.L.T. 333(Tri.), wherein it has been hetd

that,

"In all such cases of clandestine removal, it is not possible for the Department

to prove the same with mathematical precision. The Deparlment is deemed to

have discharged. their burden if they place so much of evidence which, prima

facie, shows that there was a clandestine removal ifsuch evidenoe is produced

by the Department. Then the onus shifts on to the Appellants to prove that

there was no. clandestine removal".

9. ln catena of judgments, it has been hetd that admitted facts need not be

proved. I rely on the Order passed by the Hon'bte CESTAT, Mumbai in the case of

S.M. Steet Ropes reported as 2014 (304) E.L.T. 591 (Tri. - Mumbai), wherein it

has been hetd by the Hon'bte Tribunal that,

"The adjudicating authority has confirmed the demand only on the basis of

fignres given in the statements of Shri Balkrishna Agarwal. In the absence of

delivery challans which were recovered and seized at the time of Panchanama

proceedings, he has not taken the computation of demand based on such

delivery challans as (eflected in the annexure to the show-cause notice.

Therelbre, the adjudicating authority has strictly proceeded based on the

evidences available which in the present case are the statements of Shri

Balkrishna Agarwal. As to the question whether the demands can be

confirmed on the strength of confessional statements, this position stands

settled by the decision of the Hon'ble Apex Court in the case of K.l Pavunny

v. Asstl. Colleclor (HQ) Centrtt Excise Collectorate, Cochin - t99l 90

E.L.'l. 241 (S.C.) wherein it was held that confessional statement of accused,

if fourrd to be voluntary, can form the sole basis for conviction. Only if it is

retracted, the Court is required to examine whether it was obtained by threat,

duress or promise and whether the oonfession is truthful. In the present case.

we find that there is no retraction of the confessional statement by Shri

Balkish,a Agarwal. As regards the rack of corroborative evidence. it is a
seltled posilion of law that ..admitted 

facts need not be proved" as held by the

iIo Court of Madras in the case of Govindasamy Ragupathy - l99g
(Mad). In a recent decisiolr in the case of Telestar Travels pvt.

h
4.

98 .L.1'

I
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289) E.l-.1-. i (S.t'.), thc Hon'ble Apex Court held that reliance

can be placed on statenlenl il'tlrey are based ou consideration of relevant facts

and circumstances and found to be volunlary. Similarly in the case of ('CE'

Mtntbai v. Kulvert Foods hdiu Pvt. LtLl. - 2011 (270) E.l..T. 643 (S.C.) the

Hol'ble Apex Court held that if the stalelnents of the conoerned persons are

out of their volition and there is r.ro allegation of threat, lbrce, coercion, duress

or pressure, such statements can be accepted as a valid piece of evidence. In

the liglrt of the above decisions, we are of the considered view that the

confinnation of duty demand based on the voluntary statements of the

Managing Partner of tlre appellant llrm is sustainable in law. Consequently,

the interest and penal liabilities imposed on the appellants would also sustain."

10. After careful exam'ination of evidences availab(e on record in the form of

documentary evidences as we[[ as ora[ evidence, I am of the considered opinion

that tfie Department has discharged initiat burden of proof for atteging

ctandestine removal of goods and the burden of proof shifts to the assessee to

estabtish by independent evidence that there was no ctandestine removal and

the assessee cannot escape from the rigour of law by picking loopholes in the

evidences ptaced by the Department. I rety on the decision rendered by the

Hon'bte Madras High Court in the case of Lawn Textile Mitts Pvt. Ltd. reported as

2018 (362) E.L.T. 559 (Mad.), wherein it has been hetd that,

"30. 'fhe above lacls rvill cleally show that the allegation is one of

clandestine removal. lt may be true that the burden of proving such an

allegation is on the Department. However, clandestine removal with an

inter.rtion to evade paynlent of duty is always done in a secret manner and not

as an open transaction for the Department to immediately detect the same.

'lherefore, in case of clandestine removal, where secrecies involved, there

may be cases where dilect documentary evidence will not be available.

However, based on the seized records, ifthe Department is able to printa.facie

establish the case of clandestine removal and the assessee is not able to give

any plausible explanation ibr tl.re same, then the allegation of clandestine

removal has to be held to be proved. ln other words, the standard and degree

ol proof, which is required in such cases, may not be the same, as in other

cases where there is no allegation of clandestine removal."

Lrcl. - 2013 |

11. The Appett

DepartmentaI witn

upon white passing

rhi

ant has contended that since cross examination of

esses were not attowed, their statements cannot be retied

the order and determining the duty amount payabte by it. ln

hat the Appettant No. t had sought cross examination of Shri
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Pravin Shirvi, Morbi, Shri Solanki Jayesh Mohantat, proprietor of M/s. K. N.

Brothers, Rajkot, and Shri Lalit Ashumal Gangwani, original proprietor of M/s K.

N. Brothers, Rajkot. The adjudicating authority denied the request of cross

examination by observing in the impugned order, inter alia, as under:

"30"4 Further as discusscd above. all the r.r,itnesses have zrdruilted their

respective role in this case. uncler Sectitin l4 olrhe Central Excise Act. 1g44.

voluntarily. r.vhich is binding upon t}rern ancl relied upon in the case of the

Nolicee. Furlher. I find that all the rviluesses have not r.etractetl their

statements. Therelbre. lhe sarne are legal and valid pieces of evidence in the

cycs ol larv. 11 is a scttled legal position tilat cross examination is not requir.ed

to he allor.vcd in all cases. Moreovcr" therc is no provision under the Central

Excise larv to allow closs cxamination of the u,itnesst's. during Adjudication

ol the case. l'he denial of opportunity of cross-examiuatiorr does not vitiate

the adjudication proceedings. The Adiudicating Aulhorifl rvas not conductiug

a trail of a criminal case. but was Adjudicating a SCN as to whether there has

been cltrndestine rernoval of excisable goods rvithoui payrnent of cluty. I lind

that the Noticee has uot provided imy indepti:ndent evidence to show that there

rvas no clandestine removal. ... ..."

11 .1 I find that none of the Statements of Shroff/ Middtemen/Brokers,

recorded during investigation have been retracted nor there is any allegation of

duress or threat during recording of Statements. Further,

Sh rofflMiddlemen / broker have no reason to depose before the investigating

officers something which is contrary to facts. Atso, two Directors of the

Appellant No.1, Shri Rajeshbhai and Shri Ashwinbhai in their statements have

admitted that Shri Piyush Sandriya was invotved in sates and sales retated

financial transactions of the Appettant No.1. and the Appetlant No.1 has not

requested for cross examination of these Directors. lt is atso on record that

despite three summonses issued by the competent authority, Shri Hiren Kanani

(Appettant No.3), the main Director looking after the overat[ affairs of the

Appetlant No.1, did not appear to give oral statement. This act atso suggests

mens-rea of the Appettant No.1 and its main Director.

11-2 lt is also pertinent to mention that the present case was not one-off case

invotving ctandestine removal of goods by Tite manufacturers of Morbi. lt is on

record that DGCE| had simuttaneously booked offence cases against 186 such

manufacturers for evasion of Central Excise duty who had adopted similar modus

routing sale proceeds of ittic.itty cleared finished goods throu gh

lemen/brokers. lt is atso on records that out of said i86

-- l_,,,
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manufacturers, 61 had admitted and had atso paid duty evaded by them' So, the

documentary evidences gathered by the investigat'ing officers from the premises

of Shroffs / middlemen contained traits of ilticitty removed goods and

preponderance of probability is certainty against Appeltant No. 1. lt has been

consistentty hetd by the higher appellate forum that cross examination is not

mandatory and it depends on facts of each and every case. I rety on the decision

rendered by the Hon'bte Bombay High Court in the case of Patel Engineering Ltd

reported as7014 (307) E.L.T.862 (Bom.), wherein it has been hetd that,

"23. Therefore, we are olthe opinion that it will not be correct to hold that

irrespective of the facts and circumstances and in all inquilies, the righl of

cross sxamination can be assertcd. Furlher, as lreld above which rule or

principle of natural justice n.rust be applied and followed depends upon several

i'actors and as enumerated above. Even if there is denial of the request to cross

examine the witnesses in an inquiry, without anything rnore, by such denial

alone, it will not be enough to conclude that principles of natural justice have

been violated. Therefore, the judgments relied upor.r by Shri Kantawala must be

seen in the tactual backdrop and peculiar circumstances of the assessee's ease

belbre this Courr."

11.3 By fottow'ing the above decision and considering the facts of the case, I

hotd that the adjudicat'ing authority has not erred by not acceding request for

cross examination of the witnesses, as sought by Appellant No. 1.

12. I atso find that whatever issues raised by the Appettant No.1 herein,

regarding entries made in the documents resumed during the course of

investigation, non-receipt of certain documents, itLegibte documents etc., have

been suitabty answered by the adjudicating authority in the findings recorded in

impugned order and I see no reason to alter the same.

13. The Appetlant has contended that in the entire case except for so calted

evidences of receipt of money from the buyers of tites through Shroff/

Middtemen/ Broker, no other evidence of manufacture of tites, procurement of

raw materials including fuel and power for manufacture of tiles, deptoyment of

staff, manufacture, transportation of raw materiats as wetl as finished goods,

payment to atl including raw materiat suppliers, transporters etc. in cash have

been gathered. The Appettant further contended that no statement of any of

buyers, transporters who transported raw materiats and finished goods etc. are

retied upon or even avaitabte, lt is settted position of law that in absence of such

evidences, grave atlegations of ctandestine removal cannot sustain and retied

upon various case [aws.
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13.1 lfind that the investigating officers gathered evidences from the premises

of M/s K.N. Brothers, Rajkot, Shroff, or Shri Pravin Shirvi, Morbi, Middtemen,

which indicted that Appettant No. 1 routed Sales proceeds of ittic'itty removed

goods through the said Shroff and Middtemen / Broker. Further, as discussed

supra, Appettant No. 'l had devised such a modus operandi that it was almost

impossibte to identify buyers of goods or transporters who transported the

goods. As a result, no buyers of goods or transporters could be identifiEd during

investigation. ln catena of decisions, it has been held that in cases .of

c[andestine remova[, it is not possibte to unearth atI the evidences and

Department is not required to prove the case with mathematicat precision. I rety

on the Order passed by the Hon'ble CESTAT, Ahmedabad in the case of Apurva

Aluminium Corporation reported at 1996 (261 )E.L.T. 515(Tri. Ahmd.), wherein

at Para 5.1 of the order, the Tribuna[ has hetd that,

"Once again, the onus of proving that they have accounted for all the goods

produced, shifts to the appellants and rhey have faiied to discharge this

burden. They want the department to show challanwise details of goods

transported or not transpofied. There are several decisions of Hon'ble

Supreme Court and High Courts wherein it has be en held that in such

clandestine activities, only the person who indulges in such activities khows

all the details ald it would not be possible for any investigating officer to

unea(h all the evidences required and prove with mathematical precision, the

evasion or the other illegal activities".

14. ln view of above, the various contentions raised by Appettant No. 'l are of

no hetp to them and they have faited to discharge the burden cast on them that

they had not indutged in clandestine removal of goods. On the other hand, the

Department has adduced sufficient oral 'and documentary corroborative

evidences to demonstrate that Appettant No. 1 indutged in clandestine removal

of goods and evaded payment of Central Excise duty. l, therefore, hotd that

confirmation of demand of Central Excise duty amount of Rs. 1,67,13,094/- by

the adjudicating authority is correct, tegat and proper. since dgmand is

confirmed, it is naturat consequence that the confirmed demand is required.to
be paid atong with interest at appticabte rate under section 11AA of the Act. r,

therefore, uphotd order to pay interest on confirmed demand.

\
:r
:!
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15. The Appettant has atso contended that Tites were notified at Sr. No. 58

and 59 under Notif ication No. 49l2008-C. E. (N.T. ) dated 24.12.2008, as

amended, issued under Section 4A of the Act and duty was payabte on the retail

sale'price dectared on the goods less abatement @ 45%. Though there is no

evidence of manufacture and clearance of goods that too without dectaration of

RSP/MRP, duty is assessed considering the so catted atleged reatised vatue as

abated vatue without any tegal backing. The Appettant further contended that

duty is to be determined as per Section 4A(4) of the Act read with Rute 4(i) of

Central Excise (Determination of Retail Sate Price of Excisable Goods) Rutes,

2008,which provided that highest of the RSP/MRP dectared on the goods during

the previous or succeeding months is to be taken for the purpose of assessment.

15.1 I find it is pertinent to examine the provisions contained in Section 4A of

the Act, which are reproduced as under:

"Section 4.{. Valuation of excisable goods with reference to retail sale price.-

(l) The Central Covernment may, by notification in the Official Cazette,

' specifu any goods. in relation to which it is required, under the provisions of

the [Legal Metrology Act, 2009 (l of2010)] or the rules made thereunder or

under any other law for the time being in force, to declare on the package

thereof the retail sale price of suclr goods, to which the provisions ol sub-

section (2) shall apply.

(2) Where the goods specified under sub-section (l) are excisable goods and

are chargeable to duty olexcise with reference to value, then, notwithstanding

anything contained in section 4, such value shall be deemed to be the retail

sale price declared <,rn suc,h goods less such amount of abatenent, if any, from

such retail sale price as the Central Govemment may allow by notihcation in

the Official Gazette."

'15.2' I find that in terms of the Legal Metrotogy Act, 2009, retail sate price is

required to be dectared on packages when sold to retail customers. This would

mean that when goods are sotd to customers, other than retail customers, like

institutionat customers, the provisions of Legal Metrotogy Act, 2009 would not be

appticabte.

15.1 on examining the present case'in backdrop of above provisions, I find that

AppettantNo.lhasnotproducedanyevidencesthatthegoodsweresoldto

retaitcustomers.Further,asdiscussedabove,AppettantNo'lhadadoptedsuch

amodusoperandithat,identityofbuyerscouldnotbeascertainedduring

appticabitity of provisions contained in Legal Metrology

t{4

n. Since,
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Act,2009 itsetf is not confirmed, it is not possibte to extend benefit of

abatement under Section 44 of the Act. Even if it is presumed that atl the goods

sotd by Appellant No.1 were to retail customers then atso what was realised

through Shroff / Middtemen cannot be cons'idered as MRP value for the reason

that in cases when goods are sotd through deaters, realised value woutd be less

than MRP vatue since dealer price is always tess than MRP price.

15.4 As regards contention of Appeltant No.1 that duty is to be determined as

per Section 4A\41 of the Act read with Rute 4(i) of Centrat Excise (Deteimination

of Retail Sale Price of Excisabte Goods) Rutes, 2008, I find it is pertinent to

examine the provisions of Ru[e 4 ibid, which are reproduced as under:

"RULE 4. Where a manufacturer t'emoves tl-re excisable goods specified

under sub-section (1) of section 4A. ol'the Act, -

(a) without declaring the retail sale price on the packages of such goods;

or

(b) by declaring the retail sale price, which is not the retail sale price as

required to be declared under the provisions of the Standards of Weights and

Measures Act, 1976 (60 of 1976) or rules made thereunder or any other law

for the time being in force; or

(c) by declaring the relail sale price but obliterates the salne after their

removal liom the place of manufacture.

then, the retail sale price of such goods shall be ascertained in the fotlowing

manner, namely :-

(i) if the mannfacturer has manufactured and removed identical goods. within

a period ofone nonth, before ot after removal ofsuch goods, by declaring the

retail sale price, then, the said declared retail sale price shall be taken as the

retail salc price of such goods :

(ii) if the retail sale plice cannot be asceftained in terms ofclause (i). the letail

sale price of sr.rch goods shall be ascertained by conducting the enquiries in

the retail market where such goods have normally been sokl at or about the

same time oithe removal of such goods fiom the place ofmanulacturc :

Provided that if more than one retail sale price is ascertained under clause (i)
or clause (ii), then, the highest of the retail sale price. so ascertained, shall be

taken as the retail sale price ofall such goods."

'15.5 I find that in the present case, the Appettant No. t has not demonstrated

as to how their case is covered by any of the situation as envisaged under sub

ctause (a), (b) or (c) of Rute 4 ibid. Hence, provisions of Rute 4(i) ibid are not
ap the present case.

i

I
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15.6 ln view of above, ptea of Appeltant No. 1 to assess the goods under

Section 44 of the Act cannot be accepted.

16. The Appeltant has contended that a[[ the attegations are baseless and

total[y unsubstantiated, therefore, question of alteged suppression of facts etc.

atso does not arise. The Appettant further contended that none of the situation

suppression of facts, wi[[fu[ mis-statement, fraud, coltusion etc. as stated in

Section 11A(4) of the Central Excise Act, 1944 exists 'in the instant case but it is

atteged suppression of facts in the impugned order based on the general

allegation. I find that the Appeltant No. 1 was found indulging in clandestine

removal of goods and routed the cash through Shroff/Middtemen/Broker. The

modus operondi adopted by Appettant No. 1 was unearthed during investigation

carried out against them by DGCEI, Ahmedabad. Thus, this is a ctear case of

suppression of facts with intent to evade payment of duty. Considering the facts

of the case, I am of the opinion that the adjudicating authority was justified in

invoking extended period of limitation on the grounds of suppression of facts.

Since invocation of extended period of limitation on the grounds of suppression

of facts is upheld, penatty under Section 11AC of the Act is mandatory, as has

been held by the Hon'bte Supreme Court in the case of Rajasthan Spinning &

Weaving Mitls reported as 2009 (238) E.L.T. 3 (S.C.), wherein it is hetd that when

there are ingredients for invoking extended per:iod of limitation for demand of

duty, imposition of penalty under Section 1 'lAC is mandatory. The ratio of the

said judgment appties to the facts of the present case. l, therefore, uphotd

penalty of Rs. 1,67,13,094/- imposed under Section 11AC of the Act.

17. Regarding penalty imposed upon Appettant No. 2 and Appe[lant No. 3

under Rute 26 of the Rutes, I find that Shri Piyush Sanaria, Appettant No.2, was

the person responsibte for handling transactions of clandestinely cleared goods

of the Appettant No.1 inctuding collection of cash pertaining to such transaction

from the middteman/broker. The Appellant No. 3 Shri Hirenbhai Rasiklal Kanani

was the key person and main director of the Appel[ant No.l looking after the

work of the overatl administration of the company, finance, sate, market'ing etc.

as admitted by Shri Rajeshbhai and Shri Ashwinbhai, other Directors of the

Appettant No. 1 . Being the key person of the Appellant No.1 , it is obvious that he

woutd be aware of the clandestine clearance of the goods - manufactured by his

company and consequence of such itlicit transactions, which inctudes

confiscation of such goods. l, therefore, find that imposit'ion of penalty of Rs'

50,00,000/- each upon Appettant I'lo. 2 and Appettant No. 3 under Rute 26(1) of

the Rules is correct and legat.

4Y
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18. ln view of above, I uphotd the impugned order and reject the appeats

fited by Appeltant Nos. 1 to 3.

19. The appeats fited by th Appettane s above.ts are disposed off
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